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defendant apawered, denying, 
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UISIANA: 
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defendant apawered, denying, 
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UISIANA: 
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defendant was, appointed curator 
ment? he prayed that the DA 
Tender _au.account 
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William 
4 junior, the pefitioned. “He 
in ci woe 
| fenilf, ho has no! doabt of the petitioner 


1816, when he cs 
« 
: is now: 
by-him before a justice of the peace in Mast | | 


ef. sitorney,. are, withoutany 
whether it wag,legally.ex- 


| tothe, laws of Massachusetts, 


plaintiff, Livingston for tie 


of probates ordered, the cumlor 
to account and pay the'balance 
ordered, adjudged and dew 
the jndement,of the court. of-pro- 

| thet: curatordo 


ee 


pellai’s couse), one of which in thet 

of this court, authorize the reversal ‘of the jam 

one, vid the of 


declaration of the nullity of the jadgmentt aa, 
according: toa distinction,” 


te 
the: 
\ 
‘tween vi prohibitive 


ns to what matters ought to be 


the:-essence of the thingscom: 
j yw far every thing, required orcom- 


by constitution or fundamental law, 


from the people, in the | 
according to the rales applicable 
fo ‘acts of legislation. 


be when from, jn 


| 


proceed..to give, such a judgment 
in eur opinion, 


other awords, whether, they, 

themselves, or such only as maybe 

‘hy. 
thems. This question woyld alse 


to/hare 


we 


acting under our constitution, 
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case‘be: sent’ back, to be 


faillage, xcannot 
© property ‘of who 
state, hind intervened, claim 
Before” thie The 
“contested the’ claim, ‘atid at ‘the triat, 
evidence a letter, written to them’ by tiem 


being read, andthe district conrt.eug, 
to the opinion of the coprt,... 
for the claimant, the 

before us. on this. excep: 

fact of the failure, which-oronld 
invalidated. a: posterior sale, ‘was to be 
by, legal evidence; if the vendors could 
heard, to establish. fact. which inyal- 
iiiipdiaisalé made by them, they ought to have 

Weneworn: their Jetter can shave no 
wrightthan their certificate. 

correctly, that it could not he nead.. 

therefore, ordered, adjudged:and'de- 


fox the plant, Dick for th the claimant 
for . the plaintiff This. 


account of the violation of it -by'the :ap- on a pa 
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AL from the ‘coutt of the first 


Poaght-to. recover the penalty. of 2 charter- | 
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the plaintiff dnd appellant, consisting” print 
of' fruit; from ‘tlie port of Cadiz’ te 
OF this éigagement the appelle® 
himself itt the sum of five thousand’ 
The’ in the cauée proves, that 
ts ding directly to Havana, the vessel hid 
to "Porto Rico to land” passengers, 
though fie ajipellee pretends that he wag 
the necessity of going nto’ ‘Porto Rico, 
Count of want of'fael, Yet ‘itis proved 
taken pisséngers at to be lander 
Porto Rico, ‘tid therefore intended, in diy evel 
into Porto-Rico. “Tt'is contendéd 
was 4 departure from: the’voyage,” and 
violation ‘of the written-contract as 

appellee liable. torthe penalty. 
To obviate this charge, thé 
a consent on the part of N. Fowler, thé agente 
the appellant, to go into Porto Rico, and 
~~ duced the parol evidence of his captain’ ail 
» court below, to prove t this conseak 
this evidence the counsel: for the appellait 


"excepted, ‘well on the general principlem 


ment ponte of Pol 
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contended. hat, all the parol testimony, in he 
cquse, tending to prove the consent of the 


if hot, it is, also,contended, that the 


count ought, to be disregarded by the court.» 


| denen is in itself incredible : for. it cannot 
| an agent who had contracted for 
gapecific. voyage, and of which. he had given 

fo,his owner or principal, in order thathe 

migit effect an insurance on the cargo,. would 

of | have,onsented to.such a.change in. the, Voyage 

have discharged the underwriters, and 

anualled, the policy-—if, as is pretended, he 

| this change in the voyage, why, was it 
| ed on the charter-party ? “We find a 

dreumstance of much less importance carefully 

dite on the contract, to wit: the deficit in the 

cargo, which had been stipulated for. 

,Thecircumstance of the appellee. having pro- | 

tested a at Porto, Rico, although it is evident 

inlended going there when. he. left 

gonlusive evidence. that he knew h had 

ai | rightsto enter that port. From, all these ane 

stances it i is contended that the evidence, going 
prove the consent of the appellants agent ‘to. 
achat Porto Rico, i is ‘incredible,. and on t that 
a 
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om 
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appellee, and therefore’ the penalty 


actual damage sustained is to be the'd 

Of decision, that miist’bé ‘by 

dnd the insertion of penalty 

altogether nugatory. "The 

was the measure of damagés, agreed’ 

the parties themselves, atid ‘is ‘therefe 


we 


ly, on them as any ‘other sip 
‘hie case it is 
ua actual damage to the amo soni th 
sustained by the appellant. ‘Wie 
n the cause proves, that the current ‘pries a 
at New. -Orleans, at‘the time the 
“Ought to have arrived here, if 
direct from' Cadiz, wras 
‘pe per box. of 
hich Wide Wer olin 


priil 3, or if in this instance it 
nw, 
res tO the amount O1 the pena have | 
~ 
Wi 
| 


thus sustained, will appear to be equal 


penalty expressed in the charter-party. 
objection against MNair’s right to 


tithe on the ground that he was 


| til ptivy to its execution, is sufficiently obvi- 
| aled; by baving proved the fact, that Fowler, 
was the agent of M<Nair; and, 
| slfioigh“the appellee may not have known the 
| Fowler's principal, at the time of ma- 
contract, yet-he knew he was contfact- 
ing Wilh'an agent, for he acknowledged the fact 


Or the witnesses; on the passage. The 


Miets, of Fowler being the agentof the ap- 
gives to'the appellant thé right of action 
Wid made for ‘his wnd it also 
thie competency of Fowler’s 


Fone ‘dollar’ ainda 
by officers ‘of the customs, 
the raisins were damaged severity 
Now, itis in that thie taising 

frait were in good order when shipped; 

of’ being detained impro- 
Hot atitiides, they sustained a lossof 
percent. in the opinion of two witnesses, 
shown by ‘the report ofthe port. 
The actual damage of the whole 
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: CASES IN THE, SUPREME, 


Written .charter-party, it seems. to: 
this, that "Thompson, the appellee, 
proceeding from Cadiz to, Havana, ; and 
thence to’ New-Orleans, as, stipulated 
charter-party, has been guilty of a deyialiogge 
thexveyage; in.going into. Porto- Rico, for 

| gwar benefit, and’ contrary ‘to the\consent 
freighter, and that, in consequence of, 
viation, the voyage was: protracted, in hof 

If.this be the true state: of :the 
violation: of. 

tor the defendants The 
so in: this: action, - as-to-the 
of action, aa.to-the 

7 The,petition is inthe, name of 
Fowler,;-of Beverly, who.snes for, 

Rob., M‘Nair,..of, New-Orlesns,? 
founded a charter- party, of 
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said“ Nathaniel stn: 
pat) dnd/ Solomon Davis,: master! of the 
brig, Oswego, of the other part 
| Davis: agreeing to ‘receive from the'éaid 
on “boord’ the ‘said vessel, 420tonsof 
‘with which to" ‘proceed 
of “New-Orleans : in considéfation — 

Whereof, ‘the said’ 
of B1950—and it is farther agreed, ‘that 
Davis shall touch atthe -portofHa- —- 
Where the affreighter’ is at liberty to 
| part, ‘or ‘the’ whole, ‘of the said 120 

ipaying ‘at' the -said* port 
the freight'and primage, &c“and, 
ge the! true’performance of all and every of the 
| said-charter-party, “the: said 
patties. bind themselves; reciprocally, ‘each :to 
in the penal sumof five thousand 
dollars” “Thompson, the-owner of the Oswego, 
Adieadint and’ appellee, confirmed the contract: 
captain Davis. It is‘altedged, 

that the-conditions of this. charty-party: have 

been’ Violated, by the Oswego’s stopping at 
her ‘voyage from Cadiz'to.Ha- 

that, consequently, the penalty — 

forfeited. “In order to ‘enforce’ ‘the payment of 
penalty, (among' other things;) the present 
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_ps:thie alledged owner of the Oswego, 


resident-of Lonisiana, his property wa 
-eaid, the penalty accrued, sad to 


Fowler, in-his own name, and in 
“property, isjindebted. ‘Now, iit is 
that M‘Nair cannot, by any subtletyof 
asa party, nominel or real, or by any Gam 

regulating contracts, maintain an actions 
covenant,such as this, to which he is notem 
or privy, upon which he’ could not 
and of which any’stipulation that he 
to enforce, is in favour of another, underwam 
whatever. may. be his. actual:relation, it 
gnterest, he has not derived any legal 
principle that one, not party or privy mm 
_or other negotiable, instrament, 
anaction for the breach of its conditions 
supported by the English 
om pleading 5, & seq. 4 Salk. 
Jydeducible: from the:rules of thé 
relation to - the parties to, 


partie ton contract.» 


for himself, is. od. ae, art. 49. 
stipulating for another: Civ. Cod. 
sperson is deemed to ‘for 
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which 


tite Fights which result from them, 
‘the 


| saaton of the parties, they cannot oblige or give 


party, ‘whose intention did not 
on 
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tuonly dhetween the contracting parties. q 
oh the exceptions given by Rotider, 
being that of factor 4 
it may be proper'to com 
he, character of Fowlers 
“whan stipulating with Phompson, it wool | 
‘and, to invest: the 


Fowler, to conform to 
: letter. of ingtructions, does 


ment, under seal, unless as, elate 

fer.of the. ship, or, a penal, instramen 
kind, inless..resulting usually, or 
from, of wih whi 

clothed... But, is there thing in. the 


of trade, which authorizes a 

rected. to make shipment of. mercham in 
charter a vessel for the undertaking, and 
his, prineipals in such stipulations, and 
them to such, penalties as he may deem 
At, is, conceived. not—nor. is sit. con 
there would be any ‘necessity for such 
“ceeding, or ‘any, justification of 
r were specially. ingtructed, 


Cie, 


handize, be shipped to W est 

power of; binding his, principals. by. 
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and under a limited and circu 
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pe 


| founded; it te prestimed te; 


“pate, ‘it incumbent, inorder 

Contract: between 

the ‘chiaracter in which he'éon- 

to contract as ‘agent, and 
tt should appear on the thstrn- 


rile ; and 
Code, 284; Poth. 
or The’ creditor“ ought 


Upon’ tiie merits of tlie’ action, we'con-— 
that the stopping at Porto: Rico:was by 
thatit was necessary, or—3. that 
Wiradiwet sich’an act as forfeited the penal sum 
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to be landed at 
Bat, it is said, that any parol testimonyggyy 
to, shew. Fowler’s, consent to, the, steppe 


The voyage, in from 
‘New-Orleans, with permission tothe. 
to step. at: Havana, and. exchange 


were. to 
wa 

) 

: an agreem 


and that this maybe 


Vi 1% Hasty 78, ‘The case. of Lee 


she’ 


0 he capiain ad owners consenting to 


p 


absolute, in.itsterms:and 


Bep. 879. 5. 


although 
pressing in fall, is not conclusive,-and 
paroleyjdence is admissible to.shew a«nistake 


8 dons, Rep. 380. <0 


by parol; and.where substantial 


q 
a 
BVIGGnCce -mayv. de giv contradirt | 
simple contract, .or to that: the 
7 
reeme 18.00 ima solemn and 
frauds) relation-to certainty, 
Which.,the most..solemn and: sealed 


“dhe spinit af equity, | 
‘ 
‘admitted: tmt the intention, on leaving | 
i 
stop it; Perto-Rivo::. but | 
tion to.deyiate is not a devi Lark, 
put.into some. for: 
, 
edfect, antl of:all necessity. the step ping at Porte 4 
— 
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sitic onstruction of an:obligation witht 


| Gauses; the: real intention of ‘the patties 


to:be sought after, and carried into effect, 
where it can be discovéred from the’ instrument 
Where ‘it is clearly ‘inferable fromthe 


terms 6f the contract, that the:parties 
estiniated and liquidated their-damages, 
andfiave inserted the amount to be paidiincase 
it. The cases in the English 

Burr. 2228, 2 Term Rep..24y- where 
have been: considered im the-tiataré of 


‘fromthe ‘nature and idee. case, 
| for estimating the actual damages.could 


or it was manifestly the:intention. 


that the: sum inserted should-be 
‘Wicompensation; and not as penalty. Thas, 
and B ‘entered “into “an. agreenient by 


was not such an act 4s 


we. 


agreed 
land, to be appraised im part 


failing to perform, should forfeit nd 
party who should fulfil the agreement, the aa 


in consideration of 500d 


&e. liew thereof pol 

800-dollars; it was held that B was entitled, 
recover, ona breach of the covenant 800 dolly 
the:same being in the nature of liquidated, 
Johns, Rep. 72. 
decision.on the firstof the above: 
presumed that:the:parties had the penal 
view, a-measure of damages, it being 
ly disproportionate,to the matter to be | 


ed by the covenant, and not | 
the second,-that “the defendant had | 
the. consideration of 500 dollars; and | 
ofthe year he was to-convey, or in lieu them 

By the: stipulations of the pant 
tween Fowler and-the-defendant, the latter | 


v8. cot 
at 
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anid’ vessel, “Se. “in the 

Dati it: bé"seri- 


jaslysaid, listened to, that this 
dollars was 
it shall pay ‘a certain wey 


«Inthe first place, the-contratt-ander ¢ 
tation does not specify that Tails we 

eente’ity'shall pay A-certain'sum, by 
nitigess and, in the 
not been forfeited: the 
tion ‘has: been’ fulfilled. 
lating penal-clauses in obligations, are 
ablewinto:considerations of equity when 
Sivey it «may. be reduced 


found in, the English or 
books), itsis-believed: that: no. case can: 
whore penal sum, always 


1818. aie 
‘ 
4 
‘stoppittg at Havana, | 
‘ 


lll or even: demanded: in'such 
before me, 10 East, 895, and 1% Kast, 
where. peual. sums .are.recited, but not 
ought of being demanded; a chattersparty, Taoxres. 
beigeonly covenant: or agreement, 
according to the intention of the 
aed the custom of merchants. Bac.:ab. 
Merchant, Se. He 
| damage was sustained by the cargo.of 
from stopping-at Porto-Ricojor 


the: kindy however, owas attempted in 
below sion the tentinmony 
In-the first place, it is proven, by:a 
| q@ivdiof skilful mariners, that in ranning from 
fi to Havana, extraordinary te go 
the south as 15 degrees of north lati+ 
and usual to into 17 degreea—that the 
are'fresher and more certain inthe 
| Wwilatitudes, and. that a cargo of ‘a perishable 
not. more-subject todamage ordecay 
in'exttansit throagh: the latitudes: of 47 and 48 
degrees, than of 20.and 21 degrees-of-north 
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Twoxmon. formed‘in'the usual time : this appents fi 
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wofind; raisins ‘of the ‘same’ spect 
fresh, in newiboxes, ‘and oP quality, 
a favorable than 
dollars and fifty cents per box. ‘The Inttei ally 
in this market for four dollars and fifty: conte 
those of Fowler’s, of which’ any ‘particulars 
count is given, were sold at Havana at’ 
dollats “to! and: fifty’ cents. 
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nat - / Lt is tO Gama! 20 ey 
such of the:raisins as were’ brought 
where the damage had beeu sustained, 
to ‘Be old,’ and ‘were originally of an ‘inte 
their being: old and of. inferior isa 
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was {fair price, even for fair raisins, East District 
Havana, shipped a month earlier:from 
at! from two to three dollars:in Havana, Taoxreor. 
-gome of the raisins-sold by,Fowler 
aiflavans, and bought here by Duff, were sold 
jahis market, before the arrival of the Oswego, 
dollars and seventy-five cents:per box, 
re-sold at five dollars and fifty 
“aL cont by Whitmore. In the absence then, of 
Pall proof, and even: presumption, of damage 
fromthe conduct of the defendant or his agents, 
and with as strong evidence to the,contrary as 
the nature of the inquiry in: which it appears 
would admit, is it not fair to:say; thatthe alle-— 
gation of M‘Nair or Fowler, howevertheymay 
or ‘the is 
But, ground to 
that damage accrued, was proven, 
proven to have resulted fromthe mis- 
of the defendant, or his agents, yet:the 
| of the plaintiff, in receiving the. 


q 
q 
¥ 
testimony of Lake, Coop | 
pears from the By 
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4 } . 
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‘Bast’n 


June, 1818. 


100 kegs:of figs, of 11@ kegs: 270 bokes 
‘Taomrsox. raisins’ thus:landed were: re-shipped, 


gether! with remaining) 628 boxes) 
brought-to New-Orleans. 10 kege 
brought here were put in the boat to be: Wiig 
at Havana, bat being in bad order, were 1aiiiap 
ped. At Havana, Fowler remained twenty 
‘days, endeavoring io dispose of his cargoj 
to obtain other—he received the larger dition» . 
of the fruit there; and paid one half théjsiiey 4 
lated. freight, without murmur of 
without asingle complaint, or any 


conduction the defendant or his agenté.; 
ler at Havana, too, ‘was in contract foritiogae 
chase of.a vessel, and asked Thompsomhéw | 
much he would relinquish: of. the: 
freight to be discharged there. ‘This ‘afiauge- 
ment not being consummated, Fowler | 


menit of the facts in the case shews clearly 
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damaged? 
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thie spit, Dhompeon AR 
dispenee.ith hig AF 


“4 
opeveon: the true party, 
bind ic: diephted ; but by the:very-ar- 3 
And what charter-party; but a 
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Cooper, a withers to-whom wy 


: 
as not to. licved. 
when he imagines 


ideviation was hot of pecessity, andithatiamy nes 
sobip ig either false pretence, ora mat- 


forfeiture Of the penal«sum. On this subject 
which it only requires, we 
of his own quolation to canfute. 
Phe penal clause is the compensation be — 
So much for’ the penal part of 
contract’ speciiiee thab he fails | 
it; shall pay certain sum. byway 
pages. thie other. party can recover neither 
Dwould ask, ovglit fo follow from. that? — 
be the true ineadure’of actual damages, 
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fact, the court’ will 
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enotigh has'been said, and-as this 1 


satisfy 
on a View of such of the evidence. as they 


“dy by the discharge made there that the daiaije” 
@iscovered. to: exist, aud only by 


law, must have been for the benefit: of allisair| 
the. resty in: mali 


‘a part of the 
bold: atate ‘then dull: the 
4 


ot indixeatly,cannot be competent: . 

Wetyitis said, is entitled as agent to his. commis- 
7 on whatever-may be recovered-from the 
1t might.as well be said,'that if this — 
“Werean action against aninsuranceofficefor aloss 
obithe-cargo, he would be entitled.to his coms 


missions on what was recovered ; that if it were 


: 
oF THE STATE OF LOUISIANA. | 
4 
expresily denied. So farfrom this; 
ofthe port wardens was had upon it, 
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res J 
of 
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mch-an action, and: the ship had 
moment of leaving port, the.master comld 


_ time enough, as respects matters between lig 


of the namerous authorities cited on the parte’ 
the intelligence, the ingenalty and the 
the counsel opposed; we feel compelled 
that we do not cotsider his authorities in 
applicable‘to-the cause, and from’ 
Injury to onr 


— oo for which the insurers proved: The? 
d tin the suit-for dam ditt: 
udgment in the or damages, and it 


Arab ground.of defence;isapleain 
person of the plaintiff. Fhe 

is, the. foundation ofthis. suit. .. He now 
dgolares that he acted as agent.of MsNair;.bnt 

j ‘uss M-Nair’s.. The agent, (saye the 
Curia Phil.A, 4, 4,).i9 the person;who contracts 


the, name. of another, and:not.ip 
person-is deemed.to have stipulated for him 
unless the contrary: be expressed, or-result 
cell the nature of the agreement... Codey 
82... Thus, if MéNair- should come 

Woald.be without any right. But Fowler's de- 

1 jhe-sueg:for the-use.of M‘Nair, 
relinqnishment.and transfer-of his a 
his favory and is considered-as suf- 
| ied to. enable: appear in 

object of this. suite, to-recover:the Bae 
foualey stipulated inthe charter-party; and the 
Mibinquiry must-be—has any breach of. that 


as 
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"Orleans; and-ou' her way there should tou 
the Havana. breach- complained’ 
‘that he deviated from the: strait course to te 
_ at into: that ‘port to: land 


edt there three days. that*fact nvust be 
fined ‘the breach/'Of the chatter- purty ; 


For this departure from 4 


st’n District. the vessel should proceed from 
the affreighter, touched a -Hico, an 
ae 
—— is by no'‘means equally clear that Po 


Of -onr «When the cons 
bpocifies ‘that he who faile to execute it 
“ghall:pay certain sum, by way of 


other partycan recover neither a larger nor 


to this: owhere the parties appear to 
assessed the value of the dant. 
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ouch res which he may | ‘This 

touch. 

cipal obliga been partly executed; 
iw 2 es 
: 


Havevany damages: been: ‘incurred: 


injury... Upon this. point, the: 
stance “of the evidence -is. asfollows: 


Fun sto has 

+ penal sum 

oft allthe conditions 

to a slight deviation 

‘shint 

at Cadiz, at one 

were not fresh when 

a 


through several hands. ‘They, were shipped 
in rainy weather. ‘The passage from 
Havana, including the stay at Porto-Rico,-was’ 


Bot forigethree days, which is considered’a fair 


Wolds out, ins strongly ‘probable, thatthe 


When the vessglarrived at Havana, 


Bowler Isuded.nine hundred, aud’ thirty-nine 


lobe ofthe same which bad 


quil ne comments) Far 


“Worse, it. was owing; to.their getting wetiin the 


| of twenty-one: days qt-Havana,-rather 
fo. the stoppage at Porto-Rico. Uponithe 
‘Whole,.we are bound to say, that the “plaintiff 


wot supported his action by 
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Creel, that the Jddgment of 


the 


of pre the Dersrony, J. delivered the opinion 
"Phe plaintiff and/appellee is 

efcoleur, whe complains of having been 
defendant and appellant contends, that 
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on both sides, that 
‘once, was:the sive 
ther of the person in, whose behalf he 
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maintains that she hasbeen onfrauchised by: 
introduced in support of: at 


and thet is, her enjoymont-of ber 
‘freedom. during a.gumber of 
‘evidence that the plaintiff, ever-since-sherleft 

the year 4809 at New-Orleanse:.A 
only at the suit of the owner; and:this 
by ‘the owner did not happen until 
| ing all the time that the-plaintiff enjoyed-her 

| freedom, her was absent. 
ing to the Spanish 


gach wold be nugatory ta 
yestigate One. only circamstauce,deserves 
nd 


 Gune, 1818 ether*th 


_ tthe acquisition ot slaves pee 
cannot be construed to-embrace th 
thom’ 


ordered, adjudged and 


pi 


of, pro 


‘the ‘prescription ofslaves.: 
2 


and agents, in New-Onleane, of Guy) 


{jp the city tobe ‘administered upon—that he 


St. Mary—2. that hoy Jonnings,’ 
had ‘applied for letters in that 
die possesiedof any property inthe 
of New-Orloans, and pros 
perly Wasy:at-the time ofvhis 
St. Mary: «Farther--he; Jennings; Wass 
taken sboat:B7000 oF the 
court nd 8 £85200 his 


gum of #200, or thereabouts—thathe was drown-: Jsxumes. 
‘d a 


court of probates, ... Civ. Mode, 175; arte 
Wiherenpon. the register of 


ardered to: inventory of the 


‘eujoined from paying. the. money Jengiaga 


court, 


drat of Champlin on them, which 
of 816850, whic have been 
addition-to this he-knows of 5200 dollard ae 
from the corpse, that’ he-paid ait 
1000 dollars for hid counsel 


1. 
— 
‘ 
3 


of New-York, where’ Obit was 


Which: been duly’ proved in that 


under the seal of the: surto- 


city of New-York, conclading. that 


be put in Possession of the properly 


ored this ipélition by & 


the judge of thé pavish fn 


the of tis will! 


by a general denial. 

| wia Dour parle 
pealed. Deshon and Woodward and Colt.” 


“This court is of opinion that he did not i 


will, not from the letters 


| ay videnin of the of the: 
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But: the of this: state’ hae 
ie, powers: : éxécator shall 
withimthis state, until the judge of 


parish ‘in: which’ the testator died, if 


record at handy from which the 


the judge applied to was 
since there ‘was Will,’ the 


Whit was, preseut afd ready totakerom his 
tbat the judgment of th court. of, py 


| 
4 
| 


“Arras from the cout ofthe ftt distil 


sand a agént of the other owner, for wages 
pe to the plaintiff as master of her. Thea. ee 
denies that the defendant does owe the 

cul plaimed, vor-any partthereof inthe manner 
Mat declared in the petition, for that by the negli- hee 
gent, unfaithful, wicked and criminal conduct 

a af the plaintiff, the vessel was*wrecked and lost, 

was judgment: for the defendant, and 
ihe plaintiff appealed. 
the vessel which the plaintiff commanded 
was-lostehy his neglec# and, mismanagement, 
Wie testimony of the mate and of the seamen 
‘cone§ up on a statement of facts, and this. court" 
isof opinion that the conclusion drawn from itis | 
vontect—gnd it. clearly follows. that the master 


@helWefendant is sued: as half owner of Ves- cans 


J 
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‘Tu SURREMB couRT 


for the Clare for the 


A has JA L the 
a APPEA from. con of the first, di 
lege on his tu- J. delivered the opinion, of 


tor’s estate. 


The plaintiff alleges, and the defendants 4 
, mit that one thousand dollars: of her money came, 
to the‘hands of the insolvent ‘Welman, her father 
and natural guardian, which sum was 
to him. on the books of the firm, ‘and went inky 
the 1 mass of ‘the estate which they ceded to thelr 
creditors, and- came to * hands of, the dele 
dants. 
"Phe. district caurt: “judgment ‘that tte 
plaintiff's claim be placed « on the. tablgau of dis. 
tribution. of ‘Welman, and that the” defendanls 
pay it to her out of tthe estate of Welman 
privileged debt, 
~The: defendants ‘appealed, and the case: 
submitted to ms without an argument. 
minor had a tacit mortgage tal 
of ia tutor or guardian for the security of his 


‘administration, and the responsibilit 


~sults:from ‘it. "Cin. Code, 725 art."7 


West. - 
‘SIT 
/ 
{ 
\ 
: 
‘ 


ike 


is annulled, avoided and reversed, 4 


ordered, adjadged and deeteed, that 


ihe “defendants consider the plaintiff 


creditor of the sum of one thousand dollarey: 
(sinéé the 3d of December, 1815,) of theinsol- 
Robert M- Welman, with interest at five 
per cent. from’ that‘day until paid, with: ‘eosts of : 
ait bélow, ant the aa 
«Moree fr the vi Duncan for 
HARROD vs. w: 


af 
pom coortot the tt 


‘adVances from 


J. dcliverta the of 


ot the district judge to allow in 


aud appellants’ agoount, hy ‘which 


tie defendant with a commission, 44, 


te the. amguné of $365, 42, on the amount of 


‘of sugar, which Was by 


| ir character of Cowitiission ‘merchants °°" * 


is 
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‘The 
it-en the ground of advances. made. by: th 
- defendant and appellee, im the-expectal 
_ remuneration in the disposal of his.g 
Butlly it that in this: instance. he 
think..it Proper. to place. it in. their handsi 
| orlaw exists, which the 


> } 


€ sum, according to a generale 
pot 
4 
Of 
Although th@fendant, the. consi of, which 
‘ 


4. fr pin a 


were paid—the, exception de non numerate “Macs. 


id ihevtemaining nine hundred dollars. 
fo following interrogatory, to-be answered the 

was put.to the defendant : Have sale, 


and bona, fidespurelinsed for ons 
defendant to. of ‘the ot more 
its coal price, at the 
and the plaintiff had not 
she now, any just claim on. he defendant, 
more, <The answer further states, 
Mist thigsale of the-land-was,a fraud, practised 
the plaintiff, inorder to extort:monéyéfrom 
Sever: ‘has been, . ia’ hef pogsesgion, norlias the. 


Fune; 1818... - 

| 

By 

: 

is expressed in . 
you only paid one hundred 
iffeaen premises, or have you only paid one the deed. | 

‘ 
4 
: 


1818). 
her power so tdi 


swore—* The purchase was made for one 

dred» dollars,” and ‘no more; which sum 

ally paid, and she, the presént plaintt, 

_ed, in -full satisfaction, at the°tine of’ 

the contract ‘of-sale. It was’ considered, 

hy her and myself, at the time, ‘to be the witty 

_ ofthe’ purchase ‘money’: bit, if T shoulda 
to sell the said: land for a good or: 

verily" believe to be'the: 

mentioned, then, and in that case, 1 was Wigan 

that -was; by her-and myself, atthe tame 

at my own option and free william 

agréementsof the ‘counsel;'the deposi 

the record,:were taken as a 


En ansWer te’the interregatory, the d 


deposedythat he: has perfect knowlege 


whole of it by. motives of the pure | 

Phe deponent undertook} several times}'to 
cate tothe plaintiff the: possession of the’ Ini 
She consulted him’ ‘on the propriety of — 


ap] 
¢ 
* 
; 
z 
: 


| dash obtain greater-price, he was. 


: | informed him the defendant was going téunders. cl 


xeqnire ait, in order ‘that-hemight mot 
bevcontroled overruled by \the fickleness ot 
| of the plaintiff, ‘The deed was-accord, 
| inglfiexecuted, and one hundred dollars paid 
the defendant, which the deponent un- 

derstood: were advanced to relieve the plaintiff's 


The impression on the, deponent’s 


was, gtill is, that, shguld theglefen-. 


overplus ; but there’ was no 

nt to that effect, - The deponentunder- 
this from the: conyersation hetween the 

and was confirmed the,opinion that 
thé, defendant contemplated no: advantagh to. 
imself from the circumstance of his having 
by the defendant to inform the 
counsel he was ready to:re-convey 


| on. being: reimbursed 


deposed, he was, 
wation of the 


he her; persons she named. not 
to-him. trast- worthy. Afterwards — 


. 
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plaintiff. 


an in the presence of the plaintiff and. 


in English, a language not 


3) 


deposed that, before the | 
the deed, he heard the plaintiff ackuo wledgy 
the defendant that she had sold the land-tai 
but did not hear any price mentioned by im 
He afterwards. heard the defendant telliggt 
plaintiff: he had.given her ope hundred: dol 
but,..if he obtained possession, of the dg 
Onghe question being pot to Cag 
well, by the -plaintiff’s attorney attorney — Was 
verbal agreement or sale, made by 
- with the plaintiff, on. which: to base a 
land in in questions and, if 40, what 
_ money had you agreed to give for it 
| fondant objected, and the objection being 
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j 
c n ‘to prov 


in the petition; By” eis 
he was called upon~to declare‘ whether “tie: had 


is: ime, ‘that the law no 
evidence shall be admitted, against’ or ‘be-. 
what is contained in the acts, noron- 
tiave been said before, oratthetimeofma-- 
Vise snch-acts,or since: Code Civ. 810,drt.242. © 
it is manifest, from the very words of thie: 
Yaw) that the probibition had no other object 
the exclusion of testimonial 
} resson-of- the law is, that from the corruption 
and: the’ frequency’‘of the ‘subofnation 
@ witnesses, tliat made of proof is always 
‘caution, and never permitted to des’ 
thay'the faith which is due to the act. But, do 
the Game objections .lie.to the confession of'the 
party, to whom the oath is deferred? Surely 
“First, because the law speaks only of 
fimonial proof: secondly, nothing canbe less 
stspicious ‘than the declaration made by one of 
the-parties, against hie own interest;"in- a 
a in Which the oath has been deferred to him, and 
in some manner, béen made ‘his own 
judge. -So-the judiciary: confession: has always’ 
©} considered as the strongest’of all’ proofs,’ 


cid 


to bi 
by he 
ing fy 


wil as dispensing the adverse party rom 
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CASES! IN’ 


Wiy proof of the’ fat admitted} 


is from exctnding thin ode 


Mack’ proof, in'the-case of'an’ actythat it authorizes 


cially in-eases of and simulation. 
cial’confession, says Pothier, is the declare 
which one ofthe parties: makes before the: He | 


as to #-fact, upon which 


iimself, or the person having his foul 
purpose. ‘It ‘may be, made: in three: 


ways: 14. by writings produced by the paliya 
the declarations or 


rogatory on facts or articles, or in: open eat | 
3. by the answers or declarations of the coum: 
of the: party: Desquiron,, Testimonial Prag, 

47 & 20. The author adds, immediaiiip | 
afters.“ judicial confession: forms 
against tlie person who made it: and it-iseth 
dent that, Marius‘demands of me ten thot | 
sand franca, and I.admit the receipt of thém 
there: cannot any longer be any contestatii | 
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| whatever... ‘The. 
defined, says Pothier, in every kind of con- 
4estation, and in every civil case. »In»petitery 
personal. Jusjurandum ad pecunias 
Gad omues res locum. 'L.'34, de juviop\® 
eath may be deferred, in,every 
whatever... Desquirany76, 
statute: holds the same language, with 
gegatd to interrogatories. on facts and articles. 


Every argument 
may pase, in this respect, must yield:to the de-— 


«Lastly, the interrogatory having been answer 
ved, the defendant cannot now contestithe plain- 


pe, 
| 
\ 
ion: 
thousand dollars were paid inthe-presence.of 


| 


a.case he: may,/ within two years, requitt 


the notary;. nor that the vendor renounogs 


-vendee to make: proof of the alledged.pa 
2, Febrero, Contratos, ch. 4, §-8, 


‘his en: oath, 
complete proof, in this: respecty on his 
because it-cannot be» binding onthe ‘plain 


expressed i in the deed : he answers. he 
hundred. dollars. only, because the. sales we 
made in,cousideration-of. that sum only. 
Dhe-court: will. determine whether, ini 
case, the defendant did not overleap. the limite 
fixed by.the law, aud whether the plaintiff 
to accept it im toto; whether she is not 


av 
5 
micas 
for D USC 
only: 
y the- witnesses. which} 
thousand hundred 
eration 
| 
| 
{ a 


bye party in 


tes Civie Code;-317,; art. 264.° Then is. 
iovbound-to take them at-all, if he do-not-wish 


» ’Phesplaintiff in this-case is then at liberty'to | 
availvherself of the defendant’s answer or not. — 
had been put, it would*have 
the defendant to have exhi- 
proof of the ‘actual payment ofthe’ one 


ie equally bound'so to-do, 
Plaintiff do- not‘avail herself of 


hex, the judgment the inferiowcourt 


ig it nie, the defendant 


his: | ‘gich'wh answer ‘shall 


letardisproved by two: credible witnesses, or-of 
one credible witness, and strong corroborating — 


tins matters,’ foreign” to the ‘question’: pro- 
is: 
; 
nS wep 
atithy 
ask, 
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$ 
| 
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| | 
not 
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tio 
avail him much, because it ion 
oot 


Maes. contradicted: -the ‘testimony: of his owgl 


He-answers, he bought the land for 
dred. dollars only—but: he -made.a ih 
mise to make a present tothe, vendor an 

tained a good price-for-the 
regarding, if he saw fit... of 
declares, that the. sale was made with nog@iig| 4 
view to enable the defendant, 
Sixous serving the plaintiff, to | 
for her. account,. and.that.the one 
lars paid. were only. an advance made. dl 
her present necessities, and that the overpigg | 
in-case of a sale,was to be paid to | | 
a Witness for the defendant, far from suppamting | 
his answer, deposes ‘he heard 
plaintiff he had given her.one hundred dellam, | ; 
and would give -her five hundred or one thie { 
sand-dollars: more, if he-could get | 
of the-land—a promise, the defendant infommed} | 
us, the performance of which | 
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ley 
“hig vendee was pleased to make it? 
‘of verisimilitude, in the aceount-of 
Line 
spawery would ‘have-been apparent; if the pa- 
court-had not rejected the proof which the 
tormake-by the introduction — 
by-whose testimony she expectéd 

th piove that~he had offered her five hundred 
forthe premises ; that she had acceded 


fuat'theland was worth a great deal more, and 
hier the’ price mentioned in 
plaintiff has taken“a ‘bill of Exception 

Gpinion of the court in this respect, and 
the benefit, if this ‘court be of opin- 
id that’ the testimony before it is not sufficient 
Weipport the-judgment of the 
defendant rested'a considetable part of 
ona suggestion ‘that the tand: ‘in 
was not really worth mich’ moré ‘than 
om | thesam-of one hundred dollars, which he had 
paid: ‘She alledged, and offered to’ prove, that 


for one hundred dollars;:ac- 
companied bys vague promise-of-e donation; 


given by the defendant imhis 


when the defendantinterfered, told 


does not, therefore, appear by:the deposi- East's ; 
lds of thoce: two: witnesses, that the sale was 
hiv Offer, and they were going to execute the 
plaintiff she was»thaking a bad bargain— 
: 


y 
> : 
‘ 


“would ot! permit this: ‘The stimonyy 
was relevant, for it J 
‘st 
tt 
1 


tablish a fact, which would: make it i bale | 
that she» would-have ‘sold for oné 
a ‘tract’ of land for which slie’ 
five timel that sum. The 
the bést' of ‘which the'fact Was susceptible 
déclatation. of’ tlie>-very: 
offer) It isnot: ¢asy ‘to 
what grounds the ‘parish court rejebted: 
Hennen; for the defendaat. willbe 
ficient auiswer'fo all whintie said | 
tiff’s ‘counisel, "as to-hisifight of puttiog 
answer,°and none fo: withdraw ‘or 
what is ‘asserted’ on: the authori 
Febrero, sch. 4, 4-8, 168, we 
‘different provision is..made by our law. 
Cade, 804; art. 219,°314, art 
the -defendant’s. answer ‘did not. appear | 
‘the. plaintiff sufficiently categorical, she: 
to have. excepted thereto and, having 
ed.so to.do, she must now receive as 
defendant, however, had an 
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| “what fie said his answer, 
a} te might have been entrapped by so general a 


“Read vs. ‘Bailey, 2 Martin, 60, 296, 


Mortineas ol vs. Carr & al. 3 id. 4972.) 
The doustruction given by the plaintiff's éoun- 
the’ civil code, ‘under ‘which- he contends 
is fot bound to use the defendant's 
gwér; may’ be correct ; but it does not’ follow: 


thatj "because the answer niay not be resorted 


i 
bal 
of 
| 
Cin, 


io by lim, the adverse party is precluded from’. 
using it, if he please. Every piece of evidence 
or introduced’ by either party, 
the’ possession of the court, is there for | 
the Béuefit of both parties.~ Bilther 
andthe’ court may: ex officio resort to'it.” 
given by the defendant oof ‘the 
ttansaction in his answer, will not appear'incre- 
dible, it is remembered that one of the 
plaitliff’s witnesses deposed that the defendant 
hasioffered on receiving 
iis Gisbursements. 
defendant bail a righe't to have 
| t#Ken'together and undivided. ‘This principle 
id found in every elementary writer on'the 
law of evidence, ‘whether in the civil or the 
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‘Mocs, 


an of the in, fal. 


pecunia,can have no.operation in this CASE 


false, consideration, or of, 3 consideration dif 


been made) the, remaining 8900 are dye, 
what, principle?, It appears distinctly from iit 
record, that the plaintiff agreed to take 8100 | 
lgnd,. and state in the, sale 
consideration had been 4000 dollars, ig 
does not, pretend, to say, that she.has 
paid; the. actual, consideration ; therefore, 
solu‘e and, dangerous doctrine de 


the plaintiff be entitled to contradict 
of, the, full, payment, of, 
sideration, the defendant,assuredly is. at 
to, shew, what, the: consideration really; way 
contradiction to,the terms of the | 

, Does .the. ingertion, in the 


ent from, the real vitiate the sale, on 
the, purchaser to perform. more than he | 
agreed for? Certainly not. Upon, no, pringgie. 
can buch a doctrine be maintained,’ 
to be found a decision of the court of, 
in Frange (April 28, 1807,.and July 
the 4396 art..of the Napoleon code, of 
literal. transeript is, in our, code, 815, arte 
on both these points, on which alone, it is.ap 
ended, th is case, depends, The, substance 


: 
: 
; 
1 
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declaration in court of him whom ad obliga. 

‘tion was made, that it has not for its true cause 

wisi therein expressed, Wat’ dhother Mac. 

of) canndt* be divided, nor the 
avoided, as being Wwittiout: 

here, the confession Or answer to interfega- 

which contradicts ‘the consideration ex- 

in’ the contract, and states one, 

cannot’ divided, ‘nor the’ contract 
merits, the case is certainty be ae. 

ih favor of the defendanth 

parish court did not “err, to 

agreetitent or sale, between tle witness 
iid the’ plaintiff, as to the premises 
; and, if so, sum he'had'igreed 
Verbal ‘agreenients for the 
estates are void, and ‘no’ patol evidence 
bret permitted’ given of them, between 
Parties. Civ. Code, 310, art. 244,° 248. 
no evidence thin’ ‘can ‘be given, 
4w@suit, in which the parties are not thosé to'the 
How can tlie defeidant be affected 
dt incipient contract, a conversdtion, between 


and’ his vendor? question 
Guile: irtelevant aid improper, and the pa 
| 
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J delivered the opinion ef. the.cg 
‘The, plaintiff’s counsel contends, that, 
liberty to use the defendant’s interrogatory,a 
is not bound to haye recourse. to it. 
be true ;,but.it is equally, so, that the defen 
bas an undoubted right to, avail himself. 
It is. legal evidence. in the cause, and cannot 
from 


| able to his, 
legal. pieces. of. evidence, on the record mayie 
freely used by either party ;,not more by the@i: 
who introduced it, than by his opponent, aim 

_ The defendant’s answer to the interrogatonam 
if msed. at, all, hy. either party, must he taken, 
together, and cannot be divided. 


He had, a right to explain. his 


_add thereto such circumstances.as might. 
his, being entrapped. by too general an 


to,a.too general jnterrogatory.,. But his,counmh 


contends that, as.the plaintiff can contradicthan 


acknowledgment of full payment, he haste | 
right to shew what the consideration really.wagu 
in contradiction of the terms of the <qursyaaia: 


Tish 
a 

' 

—- 

xe 


| the test of. a close examination. 


to. this, the logislaior 


paidjat the-time and-in the sight of the notary, 


Ed. 


,within. years, unless the right. of 


to the exception de non nu- 


98, 4. consequence . of this. principle, -that 


fit. t0.intredace an exception, viz. that, whenthe — 
act,dogg not express that the consideration was 


shoivendee is not liberated by the acknowledg- 


wasipreviously paid, from the-onus probandi, 
fepmproving the paymentithere acknowledged, 


tuiscalling for this proof be expressly waved, 
meraté..pecunia. It does not necessarily fol- 


when the vendor avails himself of this-excep- 
fignyevery thing or any thing else, except the — 
payment, is afloat.in the conveyance, and is‘ne- 
to be provenor susceptible of being 
@igproven by parol evidence. Will the'vendee 
to say that he made no contract 
- akallthat he had long terms of payment, not 
yetelapsed—that there was a warranty agreed 
‘not expressed, byithe breach of which 
exonerated?.When the vendee would . 
avail himself of this right by denying what he 


argument appears plausible ; but will 
The general rule is contra fidem seripti, testis a | 


} 


Si 


7 
of the vendor, that the consideration money 
A 
! 
‘4 
to in the deed—or by insisting on 


‘ 


‘ 


June, 1818. 
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vendor claim as a corollary the rightof 
afloat any inconvenient avermiont it the 
If some, and -not all,’ of these deviation 
the letter. of the act are’ to be tolerated 
is the ‘line to be drawn?’ Perhaps thé® 
‘way: is not 
neral principle, except ‘the one introdwet 
the: statute; and that: doce 
as corollary from te right of the veil 
der the exception de non numerata * 
that of gainsaying any thing averred im (ie : 
particularly to alledge ‘and 
mitted to prove by parol evidence, that 
sideration was a lesser one that 
ledged in the deed—although: he wight) 
haps,-alledge and prove by parol 
‘a less sum was recéived in payment of aaa 
one; stipulated for; asin case of a deed, 
sum of one thousand: dollars, 
be paid at a fature day, parol evidenced: 
be admitted to shew, that afterwards 
payment toa mora 
mote one—or that the obligee received’ ay 
thing or a less sum, in full payment or discal 
ofthe sum mentioned in the act. 
» Inthe present case, if the defence rested: 


® 


"the: plea: that the consideration of the 


ast’n Dist: 
Mace, 
: 


Bot. the. defendant pleaded;that the eale, 


aes that the consideration waa, 


& 


& 


ané hundred dollars in-cash ; bat that, inorder: 


..easble the, defendant to dispose of the pre- 
more advantageous terms, one thou- 


wnd;dollars were mentioned, at the request of 
the, defendant, and the plaintiff had not then, 


dgat-for, one cent. more. In other words, that: 
thie contract was.a simulated one. ‘There isno 
doubt' that, if the defendant had.a counter let~ 


‘nor has, she now, any just claim on the-defen-, 


might|avail himself.of this defence. and. 
eqgally clear. that he might. likewise have the. 


henefit.of this: defence, if. the-plaintiff had\in- 


whether, when the. plaintiff 


parol evidence, a circamstance-which, 


ifghewn, by, written, evidence, would: avail 
‘not be, deemed te have: been lex 


Written | evidence: is. insisted. 


by» law. for, the. protection, of him. who, 
daimsthe execution of the deed of his adverse: 
party, lest the latter should destroy, by.suborn- 


“@hwitnesses, the effect of the agreement, which: 


had. the; prneantion. to,cogsign in:e 


‘termogated him in this:respect.. It remains:for 


3 
| 
> 
charge 
ed 


District. frailty“of' 
written act—lest, throng th ty’of 
Memory; even honest tnesses might tept 
a Gifferent*light; but every one” 
ounce’ any-‘benefit which ‘the law’ 

him—if he, therefore, will “tun. the 
probing ‘ his adversary’s. conscience, 
abide: bythe-result. If; ‘whew *the® pattie 
tit the simulation of an act, the 


theit When ey 
that the act is ‘simulated, can’ they find the tag 
against the simulation?’ 
defendant: pleniled the simul 
the ‘instrament; viz. that, ‘although the 
"sideration was one hundred dollars, 
sand dollars were mentioned, to favor some 

view of “his+not injurious to‘ the | 

plaintiff introduces a witness, who’ 

that ‘the: contract was really a simulated 

that, although it purported to be an: abgamm 

sale ofthe ‘premises for one thousand 
intended’ that’ the’ plaintiff 
opréserve- her’ interest, though she partediqim 
the title, the apparent: right ‘in the 


x 


order that the defendant; ippearing as 


t 
3 
10m, with more connuence, Pear 


ovedby. the-plaintif’s own witnesses 

it be said, her witness was. introduced-to 
‘the credit ofthe defendant’s answer to | 
“he jntertogatory—and the court: motice,, 
says for, this purpose, and shut their 
tnd ‘reject every. thing else of which:he 
speaks when. the ‘plaintiff especially 
him "ho car thinks that 
the be. -withdrawa nor 


Piemises, was a circumstance, which lessened 


xs 


int ofthe, defendant’s witnesses, yetall: who 
are. sworn declare, that the sale was:not.an ab- 
Was-sim ulated. “The plaintiffs main averment, 
inher petition, is traversed by the defendamty 


1 to-take ome hundred. 


] jected. by hor, of five hundred, dollars, for the 


dey 


at 


dted- advanced, and likewise a properremune, 
fation for the defendant’s Although 
5 
Seat 
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: 


not affedt the ultimate decision of the jag 
although it might destroy-ove'of the pring 
defence;it would not 
adit Would not ‘support the'iverment 
We-do aot examine ‘the allegation of 


theres evident to support 


tit The judgment of the! patieh eb 
plaintiff’ ;- reserving, 4 
hens ‘of action’ in compelling 
fendant-‘to account: for price of the 
@isposed: of, allowing ‘all/proper 
to re-tonivey the premises, if 
right:éhe'had, before the institution of the gm | 
aad it ordered, that the 
auld payeall: toms-ubove: and below. 
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delivered the opinion of theigourt, 

means,doesnot. 


jadébted te the plaintiff, ini the sum.of 67419, 
tp an annexed and that theé\de- 


snswer denies: ali the facts statedyand 
_gatioularly the existence of firm of J. Neléon 
which the defendant over 


was judgment ‘for the 


pe all written, and accompanies 


Kil mote thint- he’ was: 
New-Dricans, advising him he had drawn 
thoigurvtiace of a cargo To? the barge Maty’Aun, 
Tor Ynonies forHiet use House*being then 
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hid 
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goods which wopld not fonds 


the drafts. ‘The defendant added hie would 
Namesxow property to pay. his part of the: drafts, 


wonldrde the same, beat he could 
the-tehole. When the barge arrited;:her ti 


af.auction, and remit‘the proceeds to-the |” 
tiff, chargiag House with the loss. 
his intention had been to, sell,propertyrin 


: 
t 
. 
: 
t 
ere 


Py any house of J. Nelsos & Covi. 
| Béntuckjy-except what he-heard fromthe plain- 

— The deponent understood from 
that, when wiet the barge, 
not exhibit: any Dill to’him, but told 
transactions” witly the’ plaintiff 
| in is conversation’ with tlie 

authority of House in the | 
"Phe: iiefendait ‘refused to 
mékeany arrangement, for the plaintif’s:pay- 
New2Orleans.e . The articles «in the ac- 


|}, Whded her up. never heard*of fhe firm'éf 
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and Young, arrived-at Louisvitle inte 


and Golmenil..(of whom the dephnent! 
and charges, ‘There 


ten or ‘twelve: years, 
aud is a pilot of; 
i be) paxtnerof; the de 
; and amg 
“want er and A 
; 


of House) when the--bills appeared. Phe des: 
fondant: was then absent on the, steam-beat 
Keinkdin ia New-Qrleans. 


the a 


‘pp on Louisiana. 


the 
other of Young.and Nelaow. 
tiro-annexed letters of the plaintiff and 


the, bills-,were. presented, expressed. great-sur- 
declared-he knew no such~finm as 
& Co. The expensesof the harge being 
were paid by the owners, by 
on part of theveange 
sold, and the proceeds applied tothe: 
‘ofthe voyage,: freight, storage and 
qiimission$ the nest was in store, when the 
Jeft home, November subs 
| the .orders.iof the :persons concerned. 
the: returns .of the cargo, maile .to 
600 dollars: worth of. goods. were 
Honége, in ther general account 


plainiitt’s the. witness, 
to. J. Nelson &Co...and informed 
them,pf the supplies furnished 
Witigng and money for. the harge 
which’ it.enclosed apagcount ; ang adwiced.them 
ebhinchaving drama on. them — 
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detained him ‘sonte time, atid disappointe 
»praised much the: 

recommended him as a proper person toi ai 
to the affairs of the: barge, im her future Gi 

he -has resided: ia, Louisville 

and is well acquainted. with 

dant, a pilot of the fails, not-conceraed 

‘He knows sucha house as Ji 

‘He never'knew House to be concernédinge 

-cantile business in Louisville, and: does 

Tieve that ‘he ever avas*a partner of the 
_ Ann’ was the’ property of ¥. & N. 
_ was loaded, in 1817, with the goods of Hime 
arrived at the falls, the. 

were: stoved with HE & 

subject ‘to freight. Part of it 

— N. and the'test of those | 
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= 


might seize the goods in which Young, and Nel. os 


‘gon, werg, interested ; and. desirou$ secure. ‘Naxcinow 
the. freight of those of Honge, and the plaintiff, 
3 went,apd met the barge at the Red Banks, 
| where he prevailed: on House to give separate 

hills of lading, as above stated, consigned 


Ay 


‘and C. . To the best of the witness’s recollee- 


“tion, the bill for the goods of the plaintiff and es oe 
 Honse, expressed that they were forthe 
of them, Nancarow and House. Some 


goods of Y. have been sold, and 


ids credited t6them. Some of those: 


» plaintiff and Hou have been sold.also ; 
The iocs not know to whose credit the proceeds 


‘bare heen passed, but heard Colmenil say they 


be. passed to that, of Nancarow, and 

wiloess thie bil of sale of the, 

‘barge Mary-Ann, by Emanuel 

MidJobn Nelson. 

deposed thst, shout. the of Agrily | 
ist of May, 1817, he was with the defen- 
Hotee say that, if he could not get freight;he 
buy goods.and load'the barge Mary-Amn, 
his: own accownit—before We heard this, he 
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sugar and some bundles of raw 
aided, “he ‘had’ in ‘the barge’ some 
freight. ‘In déscending the river, in the steal 
boat Franklia, ‘the’ barge loaded, ¥ 
on! Board...He ktiows: no ‘itm’ of 
arid “G6. Louisville, and ‘knows not’ thal 

otherwise concerned with the defer 
dant, than’ ai owner 
figating it observed by thé son of the 
that: there, was more ‘loading on’ board of 
‘Mary-Aun than had ‘heem left by the 
of ‘the steam-boat, replied, he had: 
himself, and should pay freight for it 
he “was captain of the barge,‘and ‘could 
‘what ‘freight he pleased, ‘and that he: expt | 
‘to make for himself, out of the goods he wal” 
then: taking, the of fouttien: or 
Chapman he is otie of the fim 

Mabinsel White &°Co.<-that barge 

nn, ‘belonging to the defendant and E. Young, 
was placed in the hands‘of M: W. & 
by“ ‘them advertised for freight itv April, 
House ‘then mentioned, as that firm 
othe othr ghan to receive the freight or doa 
ing,’ there was’ not in 


of 
‘ 


re STATE OF LOUISIANA. 


q but & Co. who were.at all times ready 
i no furnish money and any thing necessary to 


‘get heroff. There was already a 


part of her loading on board, when the wi 
went with his partner to inform House that. he, 
the witness,.would attend to the. affairs of the 
barge; White going out of town. - ‘House re- 


be 
} 


plied he wanted but little thore—that the plain- a 


tif had agreed to considerable freight on 
board, and but little: more would-be wanted. 
Ho heard Young say, that the 

pliesvand. provisions for the barge were depo- 
tiled at-several places on the river. The de- 


fendant, Young, House, and Andrew Jack, were 


‘gwoers of the steam-boat Franklin, as indivi- 
dual part owners, and paid as such. In the 
iransaction of the affairs of the steam-boat, 
each owner signed for himself. M.W.& Co 
were the agents of the boat, and are well ac- 
‘qeinted with the mode. in which the part owners 


‘carried on their affairs. So. far as this depo- 

"gent, knows or believes, House is not otherwise 

the boat. In the spring of 1817, .M. Ww. 


Co. sold goods. to. House, which, they | 


tharged to him alone... He: never said 
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The defendant is not suéd’for 
awe prothise “he to retutn to Louisville's 
steam-boat, taking the barge it tow, 
cargo, and rethitting the procedds to the 
either‘ is hé sued on the bills, which , 


‘an intention to pay, in 
of the fitm of J. Co. form 
goods furnished for the use of the ‘said 
There not the least titfle of evidence: 
vof the existence’ of that firm. Tf, 1 
plaintiffhiad proven that a cargo for the > 
Ann‘was purchased by-a person; 
powers for that purpose, by E. Young and 
it-would have been propet Tor 
to inquire ‘whether evidetice of goods: 
Young and Nelson might not support the 
claim, who #ight have® contended, wal 
_-what’ stiécess, we do not pretend to sayy 
the facts in his petition were stifficiently prim 
if he ‘proved supplies to firm; of 
defendant was ‘a ménber. "Bit ‘the only 
of the testimony, which ‘aay be ihvoked Tita 


the owners of the 
viz. the defendant antl Young; but this genemly 
expression is in ‘the same: breath qualified 
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cope June, 1898 

the act of purchasing cargo—but, the 
Witndes “gots further, and ‘informs that Nancunom 


avowed. 


yested in House by the defendant, out ofthe 
deposition ‘of ‘Thomas, and this is entirely in 
‘what he relates of the conversation between the | 


parties to this suit : 


bodivided. 


The intention manifested the defendant, is in 
‘aconvereation with S, Kidmore, ‘to: pay part of 
the bills, the reason alledged for not paying the SR 


‘whole, might give rise to.a presumption thatthe 


defendant would have paid the whole of them, 
WHE. ifthe cargo of the barge had afforded himthe 


‘and that consequently he considered 
them ne the bills of a person authorized to draw, 


by ‘the appellation. ‘of J. Nelson & 


‘bat when this is weighed i in connexion with the = 
rest of the testimony, it is evidence only ofan© = | 
to apply the proceeds ofanun- | 
authorized purchase to the payment of the im- 
prudent and deceived whom 
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therefore, 
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it is, 
decreed, 
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“The judgment 
ed and decre 
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